Rateable Valuation or no rateable valuation... that is the question? 
By Adrian Flynn 

You cannot put something on nothing and expect that it will stay there... it will collapse. (Lord Denning, MACFOY v. UNITED AFRICA CO. LTD (1961) 3 ALL E.R.)
This is not to be construed as legal advice, it’s a bit like ED Sheeran... I’m just thinking out loud. This post will not be of interest to a lot of people as it's long, detailed and technical. However, I hope that some people involved in representing themselves in court will have the time to read it and the contents might generate some debate as to the issues involved; hopefully some of this debate might even find its way into the court of Appeal. I’m posting in Facebook so all of the formatting will be lost. If you would like a formatted copy which would be easier to read PM me with your email address.

Justice Noonan has stirred up things a bit in the court scene in relation to the repossessions of domestic premises for which there is no rateable valuation.

In an earlier 2015 judgment on 20th May, Bank of Ireland Mortgage Bank v. Laura Finnegan and Christopher Ward [2015] IEHC 304, Justice Murphy ruled that in the absence of a rateable valuation the Circuit Court had no jurisdiction to hear a case for the repossession of a domestic premises which was not rateable and had no rateable valuation.

On 26th November 2015 Justice Noonan departed from that judgment and ruled that a rateable valuation does not have to exist for the Circuit Court to have jurisdiction to hear a case involving a domestic premises which is not rateable and has no rateable valuation.

It would appear from the judgment that even though the domestic premises is not a family home and was rented out, it is still a domestic premises and as such it is not rated or rateable under the 2001 Valuation Act.

Given that there are possibly 50,000 - 100,000 houses in Ireland which could be repossessed, it is a matter of great public interest and this question needs to be resolved with a degree of certainty.

It is reported in some circles that the case will be appealed to the Court of Appeal but as of yet to it is not totally confirmed.

The Noonan judgment involves an appeal from an order from the Circuit Court to repossess a domestic premises.

The earlier paragraphs of the judgment serve as an introduction to the case. The case was grounded on the premise that the rateable valuation did not exceed the jurisdiction of the Circuit Court for such cases which is set at £200 converted to €253.95. 

The Defendant argued that there was no rateable valuation on the premises.

The Bank produced section 67 certificate to say that if the premises were rateable, the rateable valuation would be below €253.95.

In paragraphs 8 – 22 Justice Noonan goes through the history of the establishment and jurisdiction of the Circuit Court from 1851, 1877, 1924 and 1961.

In the 1877 Act that Justice Noonan will later rely on, the jurisdiction for the repossession of lands is for mortgages not exceeding £500 and the annual value of the lands to which the suit relates to, shall not exceed £30.

Justice Noonan relies on sections of Acts from 1851 – 1961 to have transferred previous jurisdictions of older courts which no longer exist to the Circuit Court.

At paragraph 17 – 21 Justice outlines the jurisdiction of the current Circuit Court for the possession of lands. Paragraph 17.a says that subject to paragraphs b and c the Circuit Court has currently the same jurisdiction as the High Court.

Paragraph 17.b then states that unless the parties sign a consent, the Circuit Court shall not have the jurisdiction in paragraph 17.a in causes which are mentioned in the Third schedule of the Act. 

The Third schedule lists cases which are “Exclusion of jurisdiction (except by consent of the necessary parties) Items in Colum 3in relation to lands says “ in so far as it consists of land, exceeds the rateable valuation of £60.

The £60 was later amended to £200 which was converted to Euro of €253.95

Therefore, unless there is consent from the parties the Circuit court has no jurisdiction to hear cases in relation to the repossession of lands if the rateable valuation exceeds €253.95.

In paragraph 22 Justice Noonan says, "it follows in my view that unless and until it has been demonstrated that the jurisdictional limit has been exceeded, the Circuit Court enjoys jurisdiction" 

Back to Lord Denning.... "you cannot put something on nothing and expect that it will stay there. It will collapse"!!! 

Lord Denning is recognized all over the world to have been a very wise judge... Justice Noonan is only starting. 

It is outside of any scientific argument that you can say that something that is lacking a particular attribute for example rateable valuation... that this attribute i.e. rateable valuation, can be measured and that it does not exceed a certain value... 
if it does not exist it is nothing... 
if it is nothing it cannot be lower or higher than any other value as it simply does not exist. 
If it does not exist it cannot be measured and,
if it cannot be measured then it cannot be said to fall within the jurisdiction of the Circuit Court.

The Circuit Court is a court of local and limited jurisdiction. In relation to lands, the limited jurisdiction is that, the rateable valuation of the land cannot not exceed €253.95. 

In order for this jurisdiction to be complied with, it is a two part test. The first test is have the lands got a rateable valuation and the second test is, does this rateable valuation exceed €253.95. 

If the lands do not past the first test i.e. the lands have no rateable valuation, then it is an impossibility to say that the rateable valuation does not exceed €253.95 and it is also impossible to say it is lower than €253.95. If something does not exist it cannot be measured. If it cannot be measured then it is impossible to say if it would exceed any value. Therefore it cannot fall within the jurisdiction of the Circuit Court as it has not got a rateable valuation that is equal to or less than €253.95.

According to the Constitution of Ireland, there shall be courts of local and limited jurisdiction. The Circuit Court is one of the courts of local and limited jurisdiction. What Justice Noonan is suggesting is that there should be no limit on the jurisdiction of the Circuit Court. The Irish Constitution does not provide for a local court of unlimited jurisdiction, therefore it would be unconstitutional for the Circuit Court to be unlimited in repossessing houses of any value. The whole idea of the rateable valuation was to ensure a limit on the jurisdiction of the Circuit court. If the rateable valuation does not exist, the court cannot assume that the non-existent rateable valuation does not exceed €253.95. 

It is impossible for anyone to demonstrate that a rateable valuation (particularly of a newer house that has no rateable valuation) does not exceed €253.95... 
There is a maxim of law... l'impossible nul n'est tenu. No one is bound to do what is impossible. 1 Bouv. Inst. n. 601. 
It is impossible for anyone to demonstrate to the court that the rateable valuation of a non rateable valuation property exceeds €253.95... 
It is also impossible for anyone to demonstrate (in any legally meaningful way) that the rateable valuation of the house is lower than €253.95... 
The court cannot require a person to do something that is impossible.

At paragraph 23 of Justice Noonan’s judgment: he quotes from O’Hanlon J.’s judgment:
“The determination of this issue turned on the question of the rateable valuation of the lands in question. If it did not exceed £200, the Circuit Court had jurisdiction; if it exceeded £200 the Circuit Court had no jurisdiction to hear and determine the claim”

It is quite clear from the above, the question is, does the rateable valuation exceed £200 or not. It does not say does it exist or not, the question is does it exceed or not. 

Later in paragraph 23 in the quote from the O’Hanlon judgment it says “It appears to be common case that this point was pressed at all stages by the defendants in the Circuit Court, who are now the applicants in the present proceedings; that no formal proof was adduced to establish what was the rateable valuation of the said lands, but that nonetheless the learned respondent allowed the case to proceed and gave a decision which was unfavourable to the applicants. It is now conceded, for the purpose of the present proceedings, that had such formal evidence been given it would have established that the rateable valuation of the land in question was £13.50, which would have placed the cause of action firmly within the jurisdiction of the Circuit Court.”

From the above it would appear that the lands concerned were indeed commercial lands which had a rateable valuation and it had been conceded by the parties involved that the lands had a rateable valuation and that that rateable valuation did not exceed £200/€253.95.

In the case of a domestic premises or family home as a lot of repossessions case will be, the question is not does rateable valuation exceed the £200/€253.9,5 the question is the rateable valuation does not exist at all and therefore it cannot be said to be lower than £200/€253.95 and therefore within the jurisdiction of the Circuit Court. You cannot put something on nothing and expect it will stay there. It will collapse.

The O’Hanlon judgment continued “The applicants claim that formal proof of the rateable valuation of the lands was necessary in order to give the respondent jurisdiction to entertain the claim, but I do not construe the provisions of the Courts (Supplemental Provisions) Act, 1961, s. 22 and the Third Schedule to the Act (as amended) in this manner. It appears to me that proof should be given in every case to show that the matter is within the jurisdiction of the court, but that if it is not given and the case is allowed to proceed a situation arises in which the court may or may not have jurisdiction to deal with the dispute which is being litigated before it. If it proceeds to judgment and it transpires that the matter was not within the proper jurisdiction of the Circuit Court, then the court has made an order without having jurisdiction to do so and that order should, in the normal course of events, be set aside, ex debito justitiae, on application of a party who is affected by making of the order”

Note Justice O’Hanlon said proof should be given that the case comes within the jurisdiction of the Circuit Court in every case. I would think that a reasonable man or woman would think this is a very important first criterion for any court to require proof that the matter comes within its jurisdiction before it hears the case.

Justice Noonan continues in paragraph 23 “As appears from the judgment, the case was defended in the Circuit Court by the applicants on the same basis as here, i.e. that absent proof of rateable valuation, the court had no jurisdiction to hear the claim.

In paragraph 24 It is clear the court concluded that the failure to prove the rateable valuation did not deprive the Circuit Court of jurisdiction. However, were it established by evidence that the rateable valuation exceeded the limit, the jurisdiction would fall away. O’Hanlon J. Considered that proof of rateable valuation should be adduced to avoid a situation where it might be demonstrated that the court did not have jurisdiction because the rateable valuation transpired to be in excess of the prescribed limit and thus the order could be quashed.

The big difference in the O’Hanlon judgment was that it was conceded on appeal that the lands concerned 
1. Had a rateable valuation and, 
2. That the rateable valuation was under £200/€253.95. 
That is a totally different position from a situation where there is no rateable valuation on a domestic premises or family home and therefore it cannot be reasonably said that the non-existent rateable valuation would be under £200/€253.95 if the lands did indeed have a rateable valuation. That question was not in front of Justice O’Hanlon and he did not decide that question.
It would also appear to be the case that the O’Hanlon judgment involved lands that were commercial lands, so the facts of the case are different.

Justice Noonan then quotes from Meagher V. Woods [2015] IEHC 464, the High Court (Baker J.) in commenting on this decision said (at para 24):
“If the Circuit Court makes an order in respect of land where the rateable valuation of those lands exceeds €254, the High Court would set aside such order ex debito justitiae, as having been without jurisdiction. This was established albeit obiter in the judicial review brought against a decision of Judge Murphy in Harrington v. Murphy [1989] I.R. 207, but O’Hanlon J. Refused to make an order of certiorari, he being satisfied that the lands, the subject of the proceedings, had a rateable valuation under the statutory limit. The applicants failed to persuade the Court that failure to adduce formal proof of rateable valuation meant that the Circuit Court acted without jurisdiction, and O’Hanlon J. Held that failure to insist on proper proof did not deprive the Circuit Court of jurisdiction, nor did it invalidate the order made by the Court.”

Again, O’Hanlon J. Was satisfied, "he being satisfied that the lands, the subject matter of the proceedings, had a rateable valuation under the statutory limit" and he was satisfied as 1. The lands had a rateable valuation, 2. The rateable valuation did not exceed £200/€253.95; it was conceded by the parties on the rehearing that there was a rateable valuation on the lands and that the rateable valuation did not exceed the statutory limit. 

That is not the case in the case of a family home or domestic premises, there is no rateable valuation so it can’t be said the valuation does not exceed the statutory limit just because it does not exist, rateable valuation has been abolished so the first test of having a rateable valuation cannot be satisfied therefore the Circuit Court cannot assume jurisdiction. As per Justice O’Hanlon judgment, “It appears to me that proof should be given in every case to show that the matter is within the jurisdiction of the court,”

In 1989 when O’Hanlon J. Heard this case the Valuation act of 2001 had not been enacted... if it had, would he be satisfied... possibly not. It would appear (I have no access to the O’Hanlon judgment) that this case was in relation to a commercial property. The lands had a rateable valuation and on appeal new evidence was adduced by the original Plaintiff to show the rateable valuation did not exceed €253.94. 

If it was a domestic property which had no rateable valuation at all, but the Circuit Court derives its jurisdiction from a rateable valuation would Justice O’Hanlon have made a very different ruling on this matter, I would think so, but this is an entirely different matter from the question Justice O’Hanlon did decide on.

Also 1989 is a bit closer to 1977 when domestic rates were abolished. It is now close on 40 years since domestic rates have been abolished can it be said that a judge today could be “reasonably satisfied” that the rateable valuation of the domestic premises could be said to be under €253.95.... not a snowman’s chance in hell why... 

Firstly, a rateable valuation on a domestic property does not exist; they were abolished in the 2001 Valuation Act. How could any judge be reasonably satisfied that if something does not exist that it would be lower than £200/€253.95. They couldn’t, it would be a subjective decision with no basis in law, it would be hearsay and hearsay evidence is not allowed in a court of law. 

Secondly, if they are using the same valuation formula from 1977... property and cost of living expenses have likely increased 1000's of fold since 1977 (you could build a house for £2,000 in 1977)... it would not be comparable to use a 1977 calculation to establish jurisdiction and it would not be a fair trial under the Human Rights convention to confer jurisdiction on the Circuit Court for a rateable valuation that does not exist and any attempt to estimate it would be based on a formula that has not been updated in almost 40 years.

Paragraph 25:
It must follow therefore that s. 22(1) of the 1961 Act does not require that the property in issue has a rateable valuation in order to confer jurisdiction on the Circuit Court. However, absent such proof being adduced by the plaintiff, he takes the risk that the Circuit Court or the High Court on appeal may be deprived of jurisdiction if the defendant establishes that there is a rateable valuation and it exceeds the statutory limit.

This is very important. Justice Noonan is saying based on the previous extracts from cases above that “It must follow therefore that s. 22(1) of the 1961 Act does not require that the property in issue has a rateable valuation in order to confer jurisdiction on the Circuit Court.” I think this point which is a very important point is very difficult to sustain. 

The Circuit Court derives it’s jurisdiction to hear the case under Courts (Supplemental Provisions) 1961, Act. 

At the beginning I highlighted the question before Justice O’Hanlon, which was, did the rateable valuation exceed £200 or not. 

This question is only answered by the existence of a rateable valuation which in the O’Hanlon judgment it was conceded by the parties that the rateable valuation existed and, it was below £200. 

In the case of a domestic premises or family home, particularly one built post 2001, it does not have a rateable valuation. So it cannot pass the first test of the jurisdiction of the Circuit Court, it has not got a rateable valuation. If it does not pass the first test of jurisdiction then it is impossible to say if it passes the second test that is, does the rateable valuation exceed £200/€253.95. 

It is not in keeping with constitutional fair procedures to assume that the non-existent rateable valuation would not exceed £200/€253.95. 

You cannot put something on noting and expect it will stay there. It will collapse. 

Nothing in Justice O’Hanlon’s judgment says if there is no rateable valuation the Circuit Court has jurisdiction. What Justice O’Hanlon’s judgment does say however, is that in every case jurisdiction should be proved. Is it not for the Plaintiff to prove their case and is jurisdiction not part of the proof that is required before the Circuit Court can even hear the case?

Paragraph 26 
This is also consistent with the terms of Section 37 of the County Officers and Courts (Ireland) Act 1877 which provides:
“if during the progress of any suit or matter pending in a Civil Bill Court under this part of this Act it shall be made to appear to the chairman that the subject matter exceeds the limit of amount or value to which the jurisdiction of the chairman is herby limited, it shall not affect the validity of any order or decree therefore made, but unless the parties shall, by a memorandum or consent signed by them or their respective attorneys, consent that the chairman shall proceed in and determine thee said suit or matter, the chairman shall direct the said suit or matter to be transferred to the Lord Chancellor, who may regulate the whole of the further proceedings in the said suit or matter when so transferred, and may either retain the said cause within his own jurisdiction for his own decision, or if it shall appear to him for the interest of justice that the same should proceed in the Civil Bill Court where it was commenced may so direct; and such order or consent of the parties shall confer jurisdiction on such court to proceed in and determine such suit or matter, and the decree or order of the Civil Bill Court in any suit or matter shall be subject to appeal, except in cases of consent in which the memorandum shall otherwise provide.”

Given language was used in a different manner in those days, 1877, particularly by legal people... does “it shall not affect the validly of any order or decree therefore made, but unless the parties shall, by memorandum or consent signed by them or their respective attorneys, consent that the chairman shall proceed in and determine the said suit or matter, the chairman shall direct the said suit or matter to be transferred.....”

Could this not be meant to be understood as the validity of any order is not affected if the parties consent... if the parties do not consent, the chairman should transfer to the Lord Chancellor (The High Court)... if the chairman makes the order absent of consent... the order could be invalid.

Could it really be said that lawmakers actually meant to give the lower court the ability to make an order outside of its jurisdictional limits and that the order would not be invalid? 

Or, is it more likely that the lawmakers were saying, if the chairman has reason to suspect that if the issue exceeds the lower court’s jurisdiction, unless he has consent from the parties to hear the matter, in the absence of this consent he should send it to the higher court so as the higher court can decide which court has jurisdiction? 

However, if the lower court has the consent of the parties to hear the issue, the order of the lower court will not be invalid even if it exceeds the jurisdiction of the court as the parties consented to the lower court hearing the matter?

The last bit of section 37 of 1877 would support this interpretation in referring it back to the Civil Bill Court “and such order or consent of the parties shall confer jurisdiction on such court to proceed in and determine such suit or matter” 

On going back to the Civil Bill Court, the jurisdiction only came from the determination of the Higher Court order or, the consent of the parties. Absent of the consent of the parties or the Lord Chancellor’s order... the court would not have jurisdiction. If the court had not got jurisdiction to make an order, then the order is void.

Justice Noon is saying in relation to section 37 “This section explicitly recognises that the validity of any order made by the Civil Bill Court while a suit is pending is unaffected where subsequently appears that the subject matter exceeds the limit of the jurisdiction and where such appears, the court shall transfer the matter to the Lord Chancellor, now the High Court.”

Or alternatively, could it be understood that the validity of the order is not affected if the parties consent to the chairman of the Civil Bill Court hearing the matter... if there is no consent of the parties, the chairman should transfer the case to the Lord Chancellor for determination as to jurisdiction and not make any order?
Is it conceivable to the ordinary man or woman that lawmakers really intended that if a lower court makes an order outside of its jurisdiction that this order is not invalid... surely not.

Would it be justice for a lower court to make an order that it has no jurisdiction to make and that this order would still be valid... surely not.

Would it be a fair trial within the meaning of the Convention of Human Rights and Fundamental Freedoms.... surely not.
Would it not lead to total anarchy if the Circuit Court or other lower courts could make orders outside of their jurisdiction and they would still be valid?

Now consider that the 1877 Act that Justice Noonan is relying on is pre Irish Constitution. The Irish Constitution says there shall be courts of local and limited jurisdiction. The Circuit Court is a court of local and limited jurisdiction. Would it not be unconstitutional to have a court of local and limited jurisdiction which can exceed its jurisdiction?

Would the Interpretation Act not direct the court that the Valuation Act of 2001 and the Irish Constitution of 1924 or 1938 would have greater precedence in a matter than an ancient Act of 1877?
Paragraph 27:

“The property in issue here is not rateable as it falls into one of the categories of premises which is not rateable by virtue of the Valuation Act 2001 being “domestic premises” as defined. In the present case, as a secondary position to reliance on the s. 67 certificate, the bank argues that as the property has no rateable valuation, it cannot have a rateable valuation which exceeds €253.95 and accordingly the Circuit Court has jurisdiction as does this court. In my view, this submission is correct.”

Justice Noonan agrees with the premise that if something does not exist it cannot exceed a given value i.e. £200/€253.95. In my view that is a subjective view which cannot be supported by the law. “You cannot put something on nothing and expect that it will stay there, It will collapse”

Evidence of Rateable Valuation

Paragraph 28.
“The 1877 Act facilitates proof of rateable valuation where such is required for the purposes of any proceedings under the Act in s. 31:

“Whenever for the purposes of any proceeding under the provisions of this Act it shall be necessary to ascertain the annual value of any lands, such annual value shall in all cases where there shall be a separate valuation of the whole or any part of the lands, under the Acts in force for the time being for the valuation of rateable property in Ireland, be established as to such lands or part thereof by proof of such valuation,...”

Are the proceedings under the provisions of this Act i.e. 1877? 
“under the Acts in force for the time being for the valuation of rateable property in Ireland”

Is the 2001 Valuation Act not the Act in force for the time being... could 1877 be considered as the time being given it has been superseded?

Did the 2001 Valuation Act not do away with rates on domestic premises? How could the proceedings be under the provision of the 1877 Act and forget about the 2001 Valuation Act that has done away with rates on domestic premises? 

Did the Plaintiff plead the 1877 Act in the Civil Bill to the Circuit Court? 
“and in all cases where there shall not be such a separate valuation of the whole or any part of the lands, then such annual value shall be estimated as to such lands or part thereof according to the principles of valuation prescribed by the said Acts, and may be established by any legal evidence”

Is the valuation not according to the Valuation Act of 2001? 

The 2001 Act does not provide for estimates for rateable valuation on domestic properties as rateable valuations for domestic properties were done away with by the 2001 Act which is the more recent Act than the 1877 Act.

Could it be said to be “according to the principles of valuation prescribed by the said Acts” that a rateable valuation which has being abolished in 2001 could be resurrected and estimated by a provision in an 1877 Act which has been superseded? 

“by any legal evidence” ... no Plaintiff can produce any legal evidence that the rateable valuation of a domestic premises is lower than €253.95 because a rateable valuation on a domestic premises does not exist!!! You cannot put something on nothing and expect that it will stay there... it will collapse (Lord Denning)

No estimate can be made for something that does not exist and no legal proof can be established to support an estimate for something that does not exist, it would all be hearsay and hearsay is not allowed in a court of law.

Therefore Section 31 of the 1877 Act can be of no assistance in this immediate case.

Paragraph 29.
“Section 54 of the 1877 Act further clarified the position regarding ejectment actions by providing:”

“In the Civil Bill Courts (Ireland) Act, 1874, the words action in which the title to any corporeal or incorporeal hereditaments shall come in question shall include and may be applied to any action of ejectment upon the title; and for the purposes of the said Act the annual value of any lands in question shall be estimated and may be established as provided by this act.”

“as provided by this act” covered below/above... the valuation act 2001 should take precedence and no estimate can be given for something that does not exist and it cannot be supported by any “legal evidence”(which is as provided for by the 1877 Act) as rates have been abolished on domestic premises in the 2001 valuation act.

Paragraph 30:
“Thus, whenever it is necessary to ascertain the annual value of any lands for the purposes of proceedings before the Circuit Court where there is no valuation of those lands, it is permissible to estimate the value of the lands according to the principles of valuation prescribed by the Valuation Acts, and establish that estimate by any legal evidence.”

The only “legal evidence” that can be produced is that domestic rates have been abolished in 1977 and in the Valuation Act of 2001 and therefore, it is not possible or put another way, it is impossible to attribute a rateable valuation (which is value/valuation) to domestic premises (which is lands). After 40 years of domestic rates having being abolished no estimate could be said to be realistic or reliable. Any evidence would be subjective and hearsay and would have absolutely no basis in law whatsoever. Therefore is not in accordance with section 54 of the 1877 Act as no “legal evidence” can be produced to sustain the view that a domestic premises for which there is no rateable valuation has a rateable valuation.

Paragraph 31.
Justice Noonan explains that new evidence has been produced on appeal which is a certificate that was issued under Section 67 of the 2001 Land valuation Act.

Paragraph 33.
“As I have said, the bank relies on the document purporting to have been issued by the Valuations Office pursuant to s. 67, exhibited in Ms. Coughlan’s affidavit, as sufficient evidence of its contents. On its face, this document is clearly hearsay evidence and would not in the normal way be admissible in the absence of evidence from the person who created it. Frequently, statutes providing for the creation of certificates necessary to prove a matter also provide that they shall be sufficient evidence of their contents until the contrary is proved. Indeed, such a provisions is to be found in the Valuation Act 2001 itself at s. 60: Justice Noonan quotes the section which are not relevant to the decision
Paragraph 34. “It is noteable that there is no equivalent provision in the 2001 Act in relation to s. 67 certificates which are clearly separate and distinct from the valuation list. It seems to me that s. 31 of the 1877 Act does not assist here as a hearsay document could not be regarded as “legal evidence”. In my view therefore, the bank is not entitled to rely on the purported s. 67 certificate in this case. The same applies, a fortiori, to the letter from the local authority.

It is important to note, the bank cannot rely on the valuation certificate or a letter which was provided by a local authority to try and con the court into believing it had jurisdiction using Poor Law Valuation which was declared unconstitutional in 1982.

Paragraph 35. “However, for the reasons already explained, I am of the view that these do not constitute essential proofs to enable the bank to succeed in its claim.

Paragraph 36 and 37 Justice Noonan review the Bank of Ireland Mortgage Bank v. Finnegan and Anor [2015] IEHC 304, in which Justice Murphy ruled in that case that the Circuit Court had no jurisdiction to hear a case in the case of a domestic premises which had no rateable valuation.

In paragraph 38 Justice Noonan says he is going to depart from the Murphy ruling (hesitantly), which is also a High Court ruling of 2015 on the same issue. He quotes case law of why a decision of a court of the same level i.e. High Court would be departed from and gives the reason that the 1877 Act had not been argued in the Murphy ruling.

Paragraph 39.
“It appears to me to be of considerable importance that in Finnegan, the court’s attention seems not to have been drawn to the provisions of the 1877 Act and in particular ss 31 and 37 thereof. Had that been done, it seems to me that it is at least possible that the court might have reached a difference conclusion.”

This is very important. Justice Noonan is saving the reason he is not following the Murphy decision is due to the 1877 Act section 31 and sections 37. However, Justice Noonan has previously stated in paragraph 34 of his judgment “It is notable that there is no equivalent provision from the valuation list. It seems to me that s. 31 of the 1877 Act does not assist here as a hearsay document could not be regarded as “legal evidence”. In my view therefore, the bank is not entitled to rely on the purported s. 67 certificate in the case. The same applies, a fortiori, to the letter from the local authority.”

He also says in paragraph 35 of his judgment that the proofs are not good enough for the bank to succeed.

Section 31 allows for a valuation to be estimated according to the prescribed principles by said Acts, and may be established by any legal evidence. As I have previously stated above there can be no estimate of a rateable valuation on a domestic premises which such rateable valuations have been abolished by the 2001 Valuation Act and no legal evidence can be produced to establish an estimate. Therefore section 31 of the 1877 Act cannot be used as a legal procedure to overturn Justice Murphy’s ruling.

If section 31 of the 1877 Act cannot be considered grounds for the banks claim, that only leaves section 37.

Section 37 of the 1877 Act is been interoperated by Justice Noonan as saying that lawmakers meant to pass a statute that would allow a lower court to hear a case that it had no jurisdiction to hear and, enter a judgment in the case and that this judgment or order would not be invalid. This would be contrary to common law. In common law an order that was made by a Court which it does not have jurisdiction to make, is void from the beginning and cannot be unvoided not even by the Supreme Court.

Or is it more likely, that section 37 means that unless the parties consent to the lower court hearing a case that is outside of its jurisdiction to hear, the order is void. 

In circumstances where it is believed the lower court has not got jurisdiction and there is no consent, the lower court should transfer it to the higher court and, 

the higher court will decide if the higher court should hear it, or alternatively it will transfer it back to the lower court and confer jurisdiction on the lower court by ordering that it be heard by the lower court.

If Justice Noonan’s interpretation of section 37 is held to be the proper meaning of the act, then my submission would be that section 37 of the 1877 act is unconstitutional. It is unconstitutional as it would not be in accordance with the fair administration of justice to allow a lower court make an order for which it has no jurisdiction to make and that this order would be a valid order. It would fly in the face of natural justice to let a court make a decision which it has no power to make and that this decision would then be valid.

It is also unconstitutional as section 37 would effectively be declaring a lower court of local and limited jurisdiction to be a local court of unlimited jurisdiction and the Irish Constitution does not provide for a local court of unlimited jurisdiction.

It would also be incompatible with the Convention of Human Rights and Fundamental Freedoms Article 6 as it could not be considered a fair trail if the court has no jurisdiction to hear the matter in the first place. It is also of note the Convention of Human Rights and Fundamental Freedoms was not incorporated into Irish law in 1989 when Justice O’Hanlon made his judgment.
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